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Onsoz

50 sene once, Avrupa Birligi'nin baglangicindan bu yana kigilerin serbest dolasimi
temel bir ilke ve ‘Avrupa’nin en somut manifestolarindan biri olmustur. Gé¢gmen
iscilerin sosyal guvenliginin koordinasyonuna iliskin Tazukler, Avrupa vatandaslarinin
gunluk yasantilari Uzerinde AB hukukunun somut etkisini olusturan vatandaglar
Avrupa’sinin Kilit bilesenlerini olusturur ve koordinasyon Tuzuklerinin ana odak
noktasini olusturan da yine bu Avrupa vatandagi kavramidir.

Bir Gye devletten digerine giden kisilerin, bu hareketlerinin bir sonucu olarak sosyal
guvenlik haklari acisindan cezalandirlmamasini saglamak igin koordinasyon
Tazikleri ayrimcilik yapmama, uygulanabilir mevzuatin belirlenmesi; sigorta, calisma
veya ikamet surelerinin birlestiriimesi ve nakdi yardimlarin ddenmesinde ikamet
hikimlerinden feragat edilmesinden olusan Kkilit ilkeler ¢cergcevesinde tasarlanmistir.
Bunlarin yani sira dnemli ilkelerden besincisi olan idari igbirligi ilkesini de unutmamak
gerekmektedir. Uye devletler arasinda iyi bir igbirligi saglanmadan (ayni zamanda
Uye devletlerin kendi iclerinde) 27 AB Uye devleti arasinda sosyal guvenlik
sistemlerinin etkin koordinasyonunun saglanmasi mumkin olamazdi. Bu ilke
883/2004 ve 987/2009 sayili yeni Tuziklerde daha da gugclendirilmistir. Fakat bu
Taziklerin amacinin Uye devletlerin sosyal guvenlik sistemlerini uyumlagtirmak degil,
koordine etmek oldugunu ve ulusal sistemler arasindaki onemli ve yontemsel
farkliliklar oldugu gibi biraktiklarini anlamak gerekmektedir.

Tlazukler sosyal degisiklige duyarli olan karmasik ulusal sistemleri koordine
etmektedirler. Bu nedenle Avrupa genelinde gorulen yeni sosyal gelismeleri
kargsilamak durumundadirlar. Sonug¢ olarak koordinasyon Tuzukleri surekli
degisikliklere tabi tutulmustur ve 1 Mayis 2010 tarihinde 1408/71 ve 574/72 sayili
Taziklerin yerini 883/2004 ve 987/2009 sayili Tuzuklerin almasiyla birlikte yeni bir
cercevenin getiriimesi Uzerine iki kere genis capta revize edilmislerdir.

Rolleri 27 karmasik sistemi koordine etmek olan bu koordinasyon Tuzlklerinin kendi
iclerinde de teknik ve karmasik olmalari pek de sasirtici degildir. Bu el kitabinin
amaci sosyal guvenlik kurumlarina, go¢gmen isciler ve vatandaslar ile ¢alisan diger
kurumlara Avrupa entegrasyonunun onemli bir itici glicu olan Avrupa Adalet
Divanrnin gesitli hikimleri ve igtihat hukuku araciliiyla rehberlik etmektir. Ayni
zamanda Tuzukleri daha genis olan Sosyal Avrupa baglamina da yerlestirdik. Avrupa
Birligi ve Turkiye arasinda imzalanan Antlagsmanin Uzerinde ise 6zellikle durulmustur.

Bu el kitabi okuyucunun sosyal guvenlik koordinasyonunun hedeflerini ve
mekanizmalarini anlamasini saglayan pratik bir kilavuz olarak hazirlanmistir. Bu
nedenle dipnotlara ve literature referanslarina yer verilmemistir.

Mart 2011

Yves Jorens Jean-Philippe Lhernould Simon Roberts

Hukuk Fakultesi Hukuk Fakdltesi Sosyoloji ve Sosyal Hukuk Fakdltesi
Gent Universitesi Poitiers Universitesi Nottingham Universitesi
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Foreword

Since the beginning of the European Union over 50 years ago, the free movement of
persons has been a fundamental principle and one of the most tangible
manifestations of ‘Europe’. The coordination Regulations on social security for
migrant persons are key components of a citizens’ Europe that demonstrate the
concrete impact of EU law on the daily lives of Europe’s citizens, and it is the
European citizen who is the main focus of the coordination Regulations.

In order to ensure that people who move from one Member State to another are not
penalised in terms of their social security rights as a consequence, the coordination
Regulations are designed around the Kkey principles of non-discrimination,
determination of the legislation applicable, aggregation of periods of insurance,
employment or residence and the waiving of residence clauses for the payment of
cash benefits. In addition we should not forget an important fifth principle -
administrative cooperation. Without good cooperation between Member States (as
well as within the Member States themselves) effective coordination of social security
schemes across the 27 EU member countries would not be possible. This principle is
further strengthened in the new Regulations 883/2004 and 987/2009. However, it is
important to understand that the Regulations coordinate and do not seek to
harmonize the Member States’ social security systems leaving the substantive and
procedural differences between the national schemes untouched.

The Regulations coordinate complex national systems that are responsive to social
change and therefore must themselves be responsive to new social developments
that are taking place across Europe. As a consequence the coordination Regulations
have been constantly modified and on two occasions extensively revised with a new
framework being introduced as recently as 1 May 2010 through the replacement of
the former Regulations 1408/71 and 574/72 by Regulations 883/2004 and 987/2009.

Perhaps not surprisingly given that their role is to coordinate 27 complex systems,
the coordination Regulations are themselves technical and complex. The objective of
this manual is to guide the social security institutions and other organisations working
with migrant workers and citizens through the various provisions and case law — the
Court of Justice being an important motor of European Integration- of the
coordination Regulations. We have also placed the Regulations in the broader
context of Social Europe. Special attention is paid to the Agreement concluded
between the European Union and Turkey.

This handbook was written as a practical manual allowing the reader to understand
the objectives and mechanisms of social security coordination. For that reason we
have not included any footnotes or references to literature.

March 2011

Yves Jorens Jean-Philippe Lhernould Simon Roberts

Faculty of Law Faculty of Law School of Sociology and Social law
Ghent University University of Poitiers University of Nottingham
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Bolum 1.
Avrupa Hukuku — Ulusal Sosyal Hukuk: Avrupa’nin Ulusal Sosyal
Hukuk Uzerindeki Avrupa Etkisi

I.  Avrupa Birligi’nde Avrupa Sosyal Politikasinin Etkisi

Avrupa sosyal hedeflerinin varligi ve Avrupa sosyal politikasinin olasi gelisimi her
zaman oldukga hassas bir konu olarak karsimiza ¢ikmistir. Avrupa Toplulugu’nun
kurulus asamasindan bu yana Avrupa Toplulugu’nun (su anki Avrupa Birligi) sosyal
alanda yetki sahibi olup olmamasi gerektigi surekli bir tartisma konusu olmustur.

Avrupa Toplulugu'nun kurulus asamasinda Antlasmaya asgari sosyal standartlarin
dahil edilip edilmemesi konusunda tartigmalar yasanmis, ancak bu sorunun yaniti
olumsuz olmustur. Uretkenlik arttikca ve ortak bir pazar olusturuldukca iscilerin
yasam standartlarinin da iyilesecegine inaniimigtir. YUksek sosyal standartlarin,
etkinligin 6dulu ve iglevsel bir ortak pazarin sonucu olacagi i¢in Avrupa duzeyinde bir
sosyal boyuta ihtiyag gorulmemisti.

Dolayisiyla sosyal konularin baslangigta piyasa entegrasyonuna hizmet ettigi
dugunuluyordu ve ekonomik amaglarla egit duzeyde degerlendiriimiyordu. Sosyal
politikanin uyumlastiriilmasina yonelik genel yaklasim acik¢a reddedilmekteydi.
Sosyal politika ve 0Ozellikle de sosyal guvenlik ve is hukuku milli bagimsizhigin
temelinde yatmaktaydi ve ancak ortak pazarin hayata gecirilmesinin gerekliligi
dusunuldugunde Avrupa Birligi bu alanda faal hale gelmesi i¢in gerekliydi.

Sosyal standartlarin kabul edilmemesinin bir istisnasi ise, Ucretler konusunda kadin
ve erkekler icin esit muameleydi. Erkek calisanlara kiyasla geleneksel olarak daha
dusuk Ucretler alan kadin calisanlarin Ucretlerinde gorulen farkhliklarin Gretim
maliyetlerinde bozulmaya yol agabilecegi dusunulmustur.

Yillar boyunca Avrupa Toplulugu'na/Birligi'ne kendi sosyal politikasini gelistirme
konusunda daha fazla yetki verilmemistir. Avrupa Toplulugu’nun/Birligi'nin daha fazla
yetki kazanmasi farkl asamalarda ve tedrici olmustur.

Buglin sosyal politikanin ve istihdam politikasinin Avrupa Birligi'nin hedeflerinde,
ilkelerinde ve politika alanlarinda daha fazla yer edindigi g6z ardi edilemez bir
gercektir. ABIA Madde 9da sunlar belirtiimistir: “Politikalarini ve faaliyetlerini
tanimlarken ve uygularken Birlik yuksek duzeyde istihdam, yeterli dizeyde sosyal
korumanin saglanmasi, sosyal diglanma ile mucadele, yuksek egitim duzeyi ve insan
sagliginin korunmasina iliskin gereklilikleri de goéz 6énunde bulundurur”. Bunun yani
sira Antlasmaya su da eklenmistir: “Birlik, Politikalarini ve faaliyetlerini tanimlarken
cinsiyete, irksal ve etnik kdkene, din ve inanca, yasa veya cinsel egilime dayal
ayrimcilikla miicadeleyi amaglar’ (ABIA Madde 10).



Chapter 1.
European v. national social law: the impact of Europe on national
social law

I. Theinfluence of European social policy in the European Union

The existence of European social goals and the possible development of a European
social policy has always been a very sensitive issue. From the beginning of the
existence of the European Community on, there has been a constant debate whether
or not the European Community (and now European Union) should have
competence in the social field.

At the start of the European Community, debates took place whether or not minimum
social standards should be inserted in the Treaty. This question was, however,
answered in a negative way. It was fundamentally believed that the workers' living
standards would improve as productivity would rise and a common market would be
established. There was as such no need for a social dimension on European level,
as high social standards would be the reward for efficiency and result from the
functioning of the common market.

Social matters were therefore certainly in the beginning considered as servant to
market integration and not put on an equal level with economic aims. The general
option for a harmonisation of the social policy was clearly rejected. Social policy and
more in particular, social security and labour law would lay at the very heart of
national sovereignty and it is only when it was considered necessary for realising a
common market, that the European Union would become active in this field.

There was only one exception to this non-taking up of social standards, namely with
respect to equal treatment between men and women concerning wages. It was
considered that differences in the sphere of payment of wages for female labour,
which were traditionally paid at a lower rate than that of male labour, could lead to a
distortion in production costs.

During many years and decades, no further competence would be given to the
European Community/Union to develop their own social policy. It will only be at
different phases and in a piecemeal manner that the European Community/Union
would gain more competence.

Today, it cannot, however, be ignored that social, but also employment policy is more
and more prominently present in the objectives, principles and policy domains of the
European Union. Art. 9 of the TFEU determines that "In defining and implementing its
policies and activities, the Union shall take into account requirements linked to the
promotion of a high level of employment, the guarantee of adequate social
protection, the fight against social exclusion, and a high level of education, training
and protection of human health". Furthermore, the Treaty provides that "In defining
and implementing its policies and activities, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or
sexual orientation” (Art.10 TFEU).



Esit muamele Avrupa Birligi'nin temel hedeflerinden biridir. Bununla ilgili olarak
Antlasma sunlari belirtir: “Antlagsmalarin uygulanmasi kapsaminda ve igerisinde yer
alan 6zel hikumlere halel getirmeden, uyruga dayah her turld ayrimcihk yasaktir”
(ABIA Madde 18) ve Konsey 6zel yasama prosediirii ile uyum icerisinde oybirligi ile
hareket ederek ve Avrupa Parlamentosu’nun iznini alarak cinsiyete, irksal ve etnik
kokene, dine ve inanca, bedensel ozurluluge veya cinsel egilime dayali ayrimciliga
karsi uygun énlemleri alabilir” (AIBA Madde 19).

Antlasma ayni zamanda Birligin istihdam alaninda sahip oldugu O6nemli rolu de
dikkate almaktadir. Antlasma Avrupa Birligi'nin, Uye devletlere istihdam politikasi
alaninda verilen birincil sorumlulugu tamamlayici bir role sahip oldugunu ve ulusal
istihdam politikasinin Birligin ekonomik politikasini yansitacak sekilde bir istihdam
politikasi belirlenmesi i¢in Uye devletlerin gabalarini koordine etme izni oldugunu
belitmektedir. “Birlik, Uye devletlerarasinda igbirligini tesvik etmek ve eylemlerini
desteklemek, gerekli goruldigunde tamamlamak suretiyle yuksek istihdam
seviyesine katkida bulunur. Bunu yaparken uye devletlerin yetkilerine de gerekli
saygl gosterilir. YUksek istihdam seviyesi hedefi Birlik politikalarinin ve faaliyetlerinin
olusturulmasinda ve uygulanmasinda dikkate alinir’” (ABIA Madde 147). “Madde
150’de atifta bulunulan Bolgeler Komitesi ve istihdam Komitesi her sene iiye
devletlerin istihdam politikalarinda géz 6nline aldiklari kilavuzlar olusturur” (ABIA
Madde 148).

Bunun yani sira Avrupa Birligi'nin temel hedeflerinden biri de isgilerin serbest
dolagimini guvence altina almaktir, bu da “istihdam, Ucretlendirme ve diger galisma
ve istihdam kosullari agisindan Uye devletlerin isgileri arasinda uyruga dayall
ayrimciligin ortadan kaldiriimasini” gerektirmektedir (ABIA Madde 45). Gécmen
isciler icin sosyal guvenligin koordinasyonu acgisindan bakildiginda bu maddenin ayri
bir 6nemi vardir. 3/58 sayilh ilk Tuziuk 883/2004 sayili Tuzigun olusturdugu
koordinasyon g¢ergevesinin oncusudur ve isgilerin serbest dolasimi 6nundeki
engellerin kaldiriimasi i¢in gerekli gorulmesi agisindan Avrupa duzeyinde kabul
edilen UguncU hukuki ara¢ olma 6zelligini tasimaktadir.

Sosyal haklar ve istihdam konularinda genis haklar iceren Avrupa Birligi Temel
Haklar Sartinin ortaya ¢gikmasi AB’nin yetki alanini genigletmese de sosyal haklarin
uygulanmasini ve Avrupa Birligi'nin politikalarinin yonunu bu dogrultuda etkilemistir.
Tam istihdami ve sosyal ilerlemeyi hedefleyen dayanisma gibi sosyal degerler ve
rekabete dayali sosyal piyasa ekonomisi de AB’nin temelini olusturan ilkeler arasinda
aniimaktadir (ABIA Madde 2 ve 3).



The equality of treatment is one of the core objectives of the European Union. In this
respect, the Treaty defines that: "Within the scope of application of the Treaties, and
without prejudice to any special provisions contained therein, any discrimination on
grounds of nationality shall be prohibited” (Art. 18 TFEU) and that "The Council,
acting unanimously in accordance with a special legislative procedure and after
obtaining the consent of the European Parliament, may take appropriate action to
combat discrimination based on sex, racial or ethnic origin, religion or belief,
disability, age or sexual orientation” (Art. 19 TFEU).

The Treaty also recognizes the important role the Union has to play for employment.
The Treaty confirms the role of the European Union as complementary to the primary
responsibility for employment policy given to the Member States, but allows to
coordinate the efforts of the Member States to establish an employment policy
ensuring that national employment policy reflects community economic policy. "The
Union shall contribute to a high level of employment by encouraging cooperation
between Member States and by supporting and, if necessary, complementing their
action. In doing so, the competences of the Member States shall be respected. The
objective of a high level of employment shall be taken into consideration in the
formulation and implementation of Union policies and activities" (Art. 147 TFEU).
"The Committee of the Regions and the Employment Committee referred to in Article
150, shall each year draw up guidelines which the Member States shall take into
account in their employment policies" (Art. 148 TFEU).

Furthermore, one of the fundamental objectives of the European Union is to secure
the freedom of movement of workers, which entails "the abolition of the discrimination
based on nationality between workers of the Member States as regards employment,
remuneration and other conditions of work and employment" (Art. 45 TFEU). This
article is of particular importance with respect to the coordination of social security for
migrant workers. The initial Regulation 3/58, the predecessor of the actual
coordination framework of Regulation 883/2004, was the third ever adopted legal
instrument at European level, as it was considered necessary for removing obstacles
to the free movement of workers.

The inclusion of the European Union Charter of Fundamental Rights, which contains
a wide range of social and employment law rights, further influenced — although they
do not extend the powers of the EU — the application of social rights and the policy
orientation of the European Union in this direction. Social values as solidarity and the
highly competitive social market economy, aiming at full employment and social
progress are also mentioned as clear principles which the EU is based on (Art. 2 and
3 TFEU).



Sosyal politika, Antlagsmada ayri bir baslik altinda ele alinmakta olup, Avrupa
Birligi’'nin bu alanda Uye devletler ile paylastigi yetkiyi dogrular niteliktedir. Madde
151’de “Birlik ve uye devletler 18 Ekim 1961 tarihinde Torino’da imzalanan Avrupa
Sosyal Sarti ve 1989'da imzalanan iscilerin Temel Sosyal Haklarina iliskin Topluluk
Sartinda belirlenmis olan temel sosyal haklari hesaba katmak suretiyle, istihdamin
kalici olarak arttirlimasi ve diglanma ile mucadele icin, istihdamin tesvik edilmesi,
yasam ve galisma kosullari iyilestiriimesi ve bu iyilesme c¢alismalari surdarulirken
uyumlastirmalarinin saglanmasi igin uygun sosyal koruma, yonetim ve ig gucu
arasindaki diyalog ve insan kaynaklarinin gelistiriimesini hedefler”. Birlik Uye
devletlerin asagidaki alanlarda yer alan faaliyetlerini 6zellikle destekler ve tamamlar:

- (a) Iscilerin saglik ve glvenliklerinin korunmasi igin c¢alisma ortaminin
iyilegtiriimesi;

- (b) Galisma kosullari;

- (c) Iggilerin sosyal glivenligi ve sosyal korumasi;

- (d) s sézlesmelerinin sona erdigi durumlarda isgilerin korunmasi;

— (e) iscilere bilgi ve danismanlik saglanmasi;

- (f) 5 inci paragrafa tabi olan yonetime katilim da dahil olmak Uzere isgilerin ve
isverenlerin ¢ikarlarinin temsil edilmesi ve toplu olarak korunmasi;

- (g) Birlik sinirlar1 dahilinde yasal olarak ikamet eden Ugincu Ulke vatandaslari igin
istihdam kosullari;

- (h) Madde 166'ya halel getirmeden is piyasasindan diglanan Kkigilerin
entegrasyonu;

- (i) is piyasasi firsatlari ile ilgili olarak erkekler ve kadinlar arasinda esitlik;

- (j) sosyal diglanma ile mucadele;

- (k) (c) noktasina (ABIA Madde 153) halel getirmeden sosyal koruma sistemlerinin
cagdaslastiriimasi.

Bu maksatla Avrupa Parlamentosu ve Konsey:

- (a) bilginin geligtiriimesi, bilgi ve en iyi uygulamalarin aligverisinin gelistirimesi,
yenilik¢i yaklasimlarin tesvik edilmesi ve deneyimlerin degerlendiriimesi
amaciyla, uye devletlerin yasalarini ve tuzuklerini uyumlagtirmadan uye
devletler arasindaki igbirligini tesvik etmek Uzere tasarlanmis &nlemler
alabilirler ve

- (b) paragraf 1 (a) — (i)de belirtilen alanlarda Direktifler araciligiyla her Uye
devletteki kosullari ve teknik kurallari da g6z Onunde tutarak agsamali
uygulama igin asgari gereklilikler belirleyebilirler.

Bu madde sosyal guvenlikle alakali olarak kendisine istinaden kabul edilen
hakidmlerin:

- Uye devletlerin kendi sosyal giivenlik sistemlerinin temel ilkelerini tanimlama
haklarini ve mali dengeyi ciddi boyutta etkilemeyecegini,

— Uye devletleri Antlasmalara uygun daha baglayici koruyucu énlemler almaktan
alikoyamayacagini belirtir.



Today, social policy is a separate title in the Treaty that confirms the competence of
the European Union in this field which it shares with the Member States. In particular
Art. 151 states that "The Union and the Member States, having in mind fundamental
social rights such as those set out in the European Social Charter signed at Turin on
18 October 1961 and in the 1989 Community Charter of the Fundamental Social
Rights of Workers, shall have as their objectives the promotion of employment,
improved living and working conditions, so as to make possible their harmonisation
while the improvement is being maintained, proper social protection, dialogue
between management and labour, the development of human resources with a view
to lasting high employment and the combating of exclusion”. In particular, "the Union
shall support and complement the activities of the Member States in the following
fields:

- (a) improvement in particular of the working environment to protect workers’
health and safety;

- (b) working conditions;

- (c) social security and social protection of workers;

- (d) protection of workers where their employment contract is terminated;

- (e) the information and consultation of workers;

- (f) representation and collective defence of the interests of workers and
employers, including co-determination, subject to paragraph 5;

- (g) conditions of employment for third-country nationals legally residing in Union
territory;

- (h) the integration of persons excluded from the labour market, without prejudice
to Article 166;

- (i) equality between men and women with regard to labour market opportunities
and treatment at work;

- (j) the combating of social exclusion;

- (k) the modernisation of social protection systems without prejudice to point (c)"
(Art. 153 TFEU).

To this end, the European Parliament and the Council:

- (a) may adopt measures designed to encourage cooperation between Member
States through initiatives aimed at improving knowledge, developing exchanges
of information and best practices, promoting innovative approaches and
evaluating experiences, excluding any harmonisation of the laws and regulations
of the Member States;

- (b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of
directives, minimum requirements for gradual implementation, having regard to
the conditions and technical rules obtaining in each of the Member States.

With respect to social security this article further mentions, that the provisions

adopted pursuant to this Article:

- shall not affect the right of Member States to define the fundamental principles of
their social security systems and must not significantly affect the financial
equilibrium thereof,

- shall not prevent any Member State from maintaining or introducing more
stringent protective measures compatible with the Treaties.
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Avrupa Birligi yalnizca yukarida bahsi gegen sosyal politika alanlarinda Uye devletler
arasindaki igbirligini tesvik eder ve eylemlerin koordinasyonunu kolaylastirir. Fakat
konularin numaralandiriimis listesi, Avrupa Birligi’'nin sahip oldugu yetkinin belirli
kosullara tabi olmasinin yani sira ¢ok gesitli konularda da faal olma olasiligini gosterir
(Uye devletlerin faaliyetlerini destekler ve tamamlamalidir yani mevzuatlari
uyumlastiramaz, birlik ekonomisinin rekabet gucuni korumalidir, agamali uygulama
icin asgari gereklilikleri icermelidir, ...). Ucretlendirmeye iliskin konularda ve grev
hakki, orgutlenme hakki ve lokavt uygulanmasi gibi toplu is haklarina iliskin olarak
Avrupa Birligi’'nin temel bir yetkisi yoktur.

Fakat burada Avrupa Birligi'nin sosyal politika alanindaki yasama yetkisinin
ginimiizde Avrupa sosyal taraflari ile paylasildiginin belirtiimesi gerekmektedir. isgi
ve isverenler i¢in Birlik dizeyinde bir danigsma mekanizmasinin tegvik edilmesi ve
taraflar arasinda dengeli destek saglayarak diyaloglarini kolaylastirmak igin ilgili
onlemleri almak Komisyonun gorevidir. Sosyal politika alaninda oneriler sunmadan
once bile Komisyon, Birlik eylemi dogrultusunda yonetim ve calisma istisaresine
danisir ve “gcalisma yonetiminin istemesi halinde, aralarindaki Birlik duzeyindeki
diyalog, Antlasmalar da dahil olmak Uzere akdi iliskilere déniisebilir’ (ABIA Madde
155). Bu Avrupa sosyal taraflarinin Avrupa sosyal politikasina iligkin konularda,
Komisyonunun sahip oldugu yetkiden bile dnce gelen oncelik yetkisine sahip oldugu
anlamina gelmektedir.

Avrupa Birligi kurumlari ve Avrupa sosyal taraflari yukarda bahsi gegen bu maddelere
dayanarak cesitli yasal araclar geligtirmislerdir (Tuzukler, Direktifler... Son yillarda
sosyal guvenlik alaninda Acik Koordinasyon Yontemi (AKY) cercevesinde cogu
baglayici olmayan araglar kabul edilmistir). Sonraki sayfalarda sosyal guvenlik ve
bireysel is hukuku alanindaki ikincil AB araglarina deginilmistir.

Ancak en azindan burada 6n bilgi veriimesi gerekmektedir. Avrupa Birligi'nin yetkisini
kullanmadigi veya yetki sahibi olmadigi ve Uye devletlerin bu haklarin kullanimina
iliskin kosullarin belirlenmesi konusunda 6zgur olmalari halinde bile tUye devletler
Avrupa Birligi hukukunun temel ilkelerini hesaba katmadan hareket edemezler.
Mallarin ve hizmetlerin serbest dolasimina iliskin AB temel hikimlerinin uygulanmasi
bu konuya iliskin agik bir érnek teskil etmektedir. ic pazara iliskin temel ilkelerin
uygulanmasinin sosyal politika ve saglik gibi ulusal alanlar Gzerinde sahip oldugu
dolayh etkinin AB’ye bu alanlarda verilen dogrudan yetkiden daha onemli oldugu
sOylenebilir.



The European Union so clearly only encourages cooperation between the Member
States and facilitates the coordination of their actions in all social policy fields related
to the above mentioned matters. The enumerated list of matters, however, clearly
states the possibility for the European Union to be active in a wide domain of issues,
notwithstanding that their power is subject to certain conditions (it must support and
complement the activities of the Member States so it cannot harmonise any
legislation, it must maintain the competiveness of the community economy, it should
consist minimum requirements for gradual implementation, ...). It is only with respect
to issues relating to pay or to certain collective labour rights, as the right to strike, the
right of association and the imposition of lock-outs, that the European Union has no
fundamental competence.

It must, however, be mentioned that the legislative competence of the European
Union in the field of social policy is shared with the European social partners today. It
is the task of the Commission to promote a consultation of management and labour
at Union level and to take any relevant measures to facilitate their dialogue by
ensuring balance support for the partners. Even before submitting proposals in the
social policy field, the Commission shall consult management and labour on the
possible direction of Union action and “should management of labour so desire, the
dialogue between them at Union level may lead to contractual relations, including
agreements" (Art. 155 TFEU). This basically implies that the European social
partners obtain a kind of priority competence to deal with matters of European social
policy, even before the Commission.

It is on the basis of these above mentioned articles that the European Union
institutions and the European social partners have developed a wide variety of legal
instruments (Regulations, Directives ....with respect to social security the last years
mostly non-binding instruments were adopted within the framework of the Open
Method of Coordination (OMC)). In the following pages, a short overview of
secondary EU instruments in the field of social security and individual labour law will
be further discussed.

However, a last preliminary remark has to be given. Even in cases where the
European Union did not exercise its competence or where it has no competence, so
that Member States remain free to further determine the conditions with respect to
the existence and exercise of these rights, Member States may not act without taking
into account the fundamental principles of European Union law. The application of
the fundamental EU provisions on the free movement of goods and services are a
clear example. It could even be said that the indirect influence the application of the
fundamental principles of the internal market has on national domains such as social
policy and health, was more important than the direct competence given to the EU in
these fields.



ll. ikincil Mevzuat: Koordinasyon Tiiziiklerinden Bagimsiz Olarak Bireysel is
Hukuku ve Sosyal Guvenlik Hukuku Alanindaki Bazi AB Onlemlerine Genel
Bakis

Genel olarak sosyal glvenlik hukukunun ve is hukukunun Uye devletlerin yetkisi
dahilinde olduguna inanilsa da, Avrupa Birligi'nin de bu alanlarda faal olmasi ve
calisan Kisilerin calisma kosullar lizerinde etki sahibi olmasi géz ardi edilemez. Is
iligkilerinin kosullarinin belirli bir dlizeyde duzenlenmesi igin bazi AB araglari
benimsenmistir. Bu bélumde bireysel is hukukunu etkileyen farkli AB araglari Uzerine
yogunlasip bu araglar hakkinda genel bir 6zet sunmak istiyoruz. Amag¢ tum huktumleri
genis bir bicimde sunmak degil, konuyu uygulama alani, temel hedefler ve bu
araclara verilen dnemle sinirli tutacagiz.

A. Uygulanabilir is hukuku: Roma I-Tuziglunden 96/71 sayili Géreviendirme Direktifi

Uluslararasi is hukukuna iligkin temel soru, uluslararasi olarak ¢alisan isciler icin veya
ornegin, bir Uye devletten digerine gecici olarak gorevilendirilen isciler icin hangi ig
hukukunun gecerli oldugudur. Bununla bagdlantili olan bir baska konu da bir Gye
devletin is hukuku hikumlerini, hizmetlerin serbest dolagsimi kapsaminda igvereni
tarafindan gecici olarak bir Gye devlete yollanan is¢gilere uygulamasi konusunda ne
Olclide yetki sahibi oldugudur. Bu sorularin temel yaniti uluslararasi 6zel hukuk
tarafindan veriimelidir. ABiA’da belirlenmis olan iscilerin serbest dolasimina iligkin
hikimler ulusal is piyasasina erisimi yonetmekte ve gbo¢men iscilerin, gittikleri
ulkenin vatandaslar ile ayni muameleye tabi tutulmalari gerektigini belirtmektedir.
Ancak hangi is hukukunun uygulanabilir oldugu agiklanmamaktadir.

AB yakin gec¢cmiste bu alanda Roma |-Tuzugu veya 593/2008 sayili Tuzik olarak
bilinen bir TuzlUk olusturmustur. Bu Tuzuk aksi yukumlultklere iligkin olarak
uygulanabilir mevzuat ile ilgilidir ve uluslararasi durumlarda hangi is hukukunun
uygulanmasi gerektigini belirlemektedir. Belirli bir is iligkisi i¢in hangi mevzuatin
uygulanabilir oldugu sorusu, mahkemelerin yabanci unsurlar iceren konulari bir
baglanti unsuru araciligiyla yabanci yasal sistemlere yonlendirmesini saglayan
referans kurallarinin veya ihtilaf kurallarinin yardimi ile yanitlanir. Bu agidan
yaklastigimizda bu ihtilaf kurallari bir uyusmazlik halinde maddi hukuk c¢oézimleri
icermezler fakat belirli bir ulusal yasal is hukuku sistemi dahilinde uluslararasi
istihdam iligkisi olugturmaya caligirlar.

593/2008 sayili Roma I Tiiziigii

593/2008 sayili Tuzik genel ozellikler tasimaktadir ve dolayisiyla bu yasal arag
yalnizca Avrupa Birligi'nin Gye devletlerin biri ile baglantili bir durum s6z konusu
oldugunda gecerli degildir. Bu tizagun ihtilaf kurallari ayni zamanda Uye olmayan bir
devletin de kanunlarinin uygulanmasina yol agabilmektedir. Dolayisiyla tuzuk bir Gye
devletin vatandaslari igin gecgerli oldugu kadar bir Uye devlette oturan veya ikamet
eden kisiler ve ayni sekilde bir Uye devlette ikamet eden Uye devlet vatandasi
olmayan uguncu ulke vatandaslari igin de gecerlidir.
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Il. Secondary legislation: an overview of some EU measures in the field of
individual labour law and social security law outside the coordination
regulations:

Although it is generally believed that social security law and labour law belongs to the
competence of the Member States, it cannot be ignored that also the European
Union has been active in these fields and influences the working conditions of
employed persons. Several EU instruments have been adopted that to a certain
extent regulate the terms and conditions of an employment relationship. In this
chapter we want to concentrate on and give a short overview of different EU
instruments influencing individual labour law. The idea is not to give an extensive
overview of all the provisions, but we limit ourselves to the field of application, the
fundamental objectives and the importance these instruments have.

A. Applicable labour law: from Rome I-Regulation and Posting Directive 96/71

A fundamental question under international labour law is to find out which labour law
applies to workers who are internationally employed or who are eg temporarily
posted abroad from one Member State to another. A related issue is the extent to
which a Member State has the authority to impose its labour law provisions on
workers, who are temporarily sent to work in that Member State by their employer in
accordance with the free movement of services. The fundamental answer to these
guestions must be answered by the rules of international private law. Indeed, the
provisions concerning the free movement of workers as written down in the TFEU
Treaty, govern access to the national labour market and do state that migrant
workers must be given the same treatment as the country's own nationals. However,
they do not specify which labour law is applicable.

However, recently the EU has adopted a Regulation in this field, the so-called Rome
I-Regulation or Regulation 593/2008, concerning the law applicable to contractual
obligations and that defines which labour law should apply in international cases. The
answer to the question which law is applicable to a particular employment
relationship is determined with the aid of reference rules or conflict rules that allow
the Courts to refer a matter in which a foreign element appears, to a foreign legal
system by means of a connection actor. In this regard, these conflict rules therefore
do not contain a material law solution to a dispute, but try to bring an international
employment relationship within the ambit of a particular national legal labour law
system.

Rome I-Regulation 593/2008

Regulation 593/2008 has a universal character and therefore this legal instrument not
only applies to situations where there is a link with one of the Member States of the
European Union, but the conflict rules of this regulation can also give rise to the
application of the laws of a country which is not a Member State. The regulation
therefore applies to the nationals of a Member State or persons with a domicile or
residence in a Member State, as well as to nationals of non-Member States, ie third
party countries, with their residence in the latter countries.
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Uluslararasi bir durumda hangi is hukukunun uygulanabilir oldugunun tespiti oldukga
karmasik bir meseledir. Roma |-Tuzugu ile genisletilmis olan sistem, ¢ok asamali bir
baglanti faktoru ile igleyen ihtilaf kurallari ile calisir. Eger ilk baglanti noktasi
uygulanabilir yasal sistemin belirlenmesini saglamazsa yontem bir sonraki baglantiya
gecer.

Oyleyse bu ihtilaf kurallari nelerdir?

Oncelikle iradenin 6zerkligine iligkin genel ilke uygulanir ve dolayisiyla taraflarin bu
ozgurluklerini kullanarak hangi mevzuatin uygulanabilir oldugunu danigma yoluyla ile
belirlemeleri mumkundir. Mevzuat segimi akit hukimlerine veya vakanin sartlarina
goére yapilmak durumundadir. EQer bu seg¢im yapilmazsa veya durum net degilse,
Tazik ilgili taraflar icin hangi mevzuatin uygulandigiyla ilgili ayrintili bilgi igerdiginden
durum taraflarin olasi iradelerine birakilmamaktadir.

Eger taraflar bireysel bir is s6zlesmesi i¢in uygulanabilir olan hukuku segmemis iseler
sozlesme, iscinin normal olarak sozlesmenin gereklerini yerine getirdigi devletin
kanunlarina tabidir; bu da “lex loci laboris”, yani kisinin galistigi yerin mevzuatinin
gecerli olmasi olarak adlandirilir. is sézlesmesinin diger devlet ile daha yakin bir bag
icermesi halinde istisnai bir durum s6z konusu olabilmektedir. Eger normal ¢alisma
yeri tespit edilemezse, isciyi goreviendiren isverenin bulundugu devletin kanunu
gecerlidir. Iscinin mutat olarak calistigi yer, iscinin c¢ikarlarinin ve calisma
faaliyetlerinin merkezi olan yerdir. Yurtdisinda gegici olarak kalma durumu mutat
olarak calisilan yeri etkilemez.

Ancak, “baska bir Uye devlette gegici olarak g¢alisma” kavraminin hangi noktada o
devlette normal olarak galismaya donustigu sorusu yanitlanmaya muhtactir. Gegici
calisma meselesi yorumlanmasi zor bir konu olmay! surdurmekte olup bir zaman
siniri belirlememekte ve bu kapsamda degderlendiriliememektedir. iscinin yurtdisindaki
gorevini tamamladiktan sonra mense Ulkesine donmesi bekleniyorsa, bagka bir
Ulkedeki calismasi gegici olarak yorumlanabilir. Dolayisiyla bu noktada énemli olan
iscinin ev sahibi Ulkeye entegre olma amaci tasiyip tasimadigidir.

Bununla birlikte, ihtilaf kurallari tarafsizdir. ilgili taraflarin maddi gikarlar kendileri
tarafindan uygulanabilir oldugu kabul edilen hukuk sistemi tarafindan ele
alinmaktadir. Bu tarafsizhdin duzeltiimesi icin Roma [-TUzugu, is iligkilerinde zayif
taraf olarak gorilen isginin korunmasini givence altina almak icin birtakim dizeltme
mekanizmalari sunmustur.
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To find out which labour law is applicable in an international situation, is a very
complicated exercise. The system expanded in the Rome [-Regulation works via a
system of conflict rules with a multi-stage composite connection factor, whereby — if
the first point of connection does not lead to the allocation of the applicable legal
system — the method precedes to the next run on the ladder.

What are now these conflict rules?

In the first place, the general principle of autonomy of will applies and parties
therefore have the requisite freedom to determine by a mutual consultation which
labour law applies to them. The choice of law must be expressively made or must
sufficiently clearly appear from the provisions of the contract or the circumstances of
the case. If this choice is not made or is unclear, one does not have to look for the
presumptive will of the parties, as the Regulation further specifies which law applies
to the parties involved.

If the parties have not chosen a law applicable to an individual contract of
employment, the contract will be governed by the laws of the legal system of the
country where, or in the absence thereof, from where the worker would normally do
his work in fulfilment of the contract, this is the so-called lex loci laboris. An exception
is provided for in case the contract of employment has a significantly closer
connection to another country. If the place of normal work cannot be found, the law of
the country where the employer is based who engages the worker, will apply. The
place of habitual employment of the worker appears to refer to the place where a
worker has the centre of his interests and of his working activities. A temporary stay
abroad does not affect the place where the work is habitually carried out.

Nevertheless, the question remains when the term "temporary employment in
another Member State" would turn into a new normal employment in that state. This
guestion of temporary employment remains a difficult issue to interpret and cannot
really be quantified and placed in a timeline. One has rather to look at the whole
employment, whereby all circumstances need to be taken into account. It might be
interpreted that working in another country will be considered as temporary, when it
is expected that the worker will once more be working in the country of origin after
completing his task abroad. What therefore counts, is the intention of the parties to
be integrated or not in the host state.

Conflict rules are, however, neutral, whereby the material interest of the parties
concerned are left to the legal system, indicated as applicable by the conflict rules. In
a certain way, to remedy this neutrality, the Rome I-Regulation provides a number of
corrective mechanisms that should guarantee a certain protection to the worker
concerned, as he is seen as the weaker party in the employment relationship.
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ilk énemli dizeltme mekanizmasi, uygulanabilir hukukun taraflarca secildigi
durumlarda bile isginin, se¢im yapilmamasi halinde uygulanan mevzuat konusunda
(calisilan yerin mevzuatl) Antlasma yoluyla cignenemeyecek hukumlerin getirdigi
korumayi asla yitirmemesidir. Dolayisiyla taraflarca belli bir devletin yasal sisteminin
serbestce secilmesi farkli bir yasal sistemin hikUmlerinin uygulanabilir olmasini
engelleyemez; bu da segme 6zgurlugunu kisitlamaktadir. Ancak diger yasal sistemin
uygulanmasi iki kosula tabidir: Bir yandan s6z konusu hukuk hukmunun isciyi daha
iyi korumasi gerekirken, diger yandan bu hukumler baglayici olmalidir. Belirli bir
duzeye kadar bu hukumler asgari bir koruma saglamaktadirlar. Fakat bu bolumde
yalnizca bu kuralin yorumlanmasi ve zorunlu hukumlere, secilmis yasal dayanaklar
arasinda yapilmasi gereken kiyaslamaya ve uygulanabilir hukukun hedefine
deginilmektedir. Bahsi gegen ikinci hukuk hudkumlerinin uygulanmasi daha fazla
koruma sunarken birtakim sorunlara da yol agabilmektedir.

Simdi bu durumu drneklendirelim. Bir Polonya vatandasi normal olarak Polonya’daki
isvereni icin calismaktadir. Fakat isveren ¢ok uluslu bir Cin sirketidir ve bu nedenle
tum c¢alisanlarinin Cin is hukukuna tabi olmasi kararini aliyor. Fakat Cin hukukuna
iliskin yapilmig olan bu secime ragmen, Polonyali ¢aligan duzenli olarak ¢alistigi Ulke
olan Polonya’nin kanunlarinda yer alan daha elverisli ve baglayici hikumlerden
yararlanabilir.

Bunun vyani sira dizenleme se¢me oOzgurlugune iligkin bir kisittama daha
icermektedir. Bu kisitlamaya gore yetkili mahkemenin uyguladigi hukukun baskin ve
zorunlu huakumlerinin uygulanmasini higbir durum sinirlandiramaz.  Bu durumda,
baskin ve zorunlu olan hukumler s6zlesmenin uygulanmasini yasalara aykiri kildigi
surece sozlesmeden kaynaklanan yukimlulagun yerine getirilmesi gerektiginde yetki
o devletin kanunlarinin baskin ve zorunlu hiktimlerine verilmektedir. Bu, Gglncu taraf
konumundaki bir dlkenin hukukunun yabanci ig iligkisine de uygulanmasini saglayan
oldukga 6nemli bir o6ncelik kurahdir. Dolayisiyla bu hidkumler, taraflarin serbest
seciminden kaynaklanan veya uluslararasi 6zel hukukun nesnel kurallari tarafindan
belirlenen, sozlesme icin gegerli olan kanundan bagimsiz olarak uygulanabilir
durumdadirlar. Simdi yukarida bahsedilen 6rnekte Polonyali is¢inin Cinli igvereni igin
Belgika’da gecici faaliyetler ylUratmesi gerektigini dustnelim. Bu son hikim ve
guvenlik mekanizmalari Belgika’nin, is kanunun bazi hukUmlerini Polonyali isgi
uzerinde uygulamasina musaade etmektedir. Dolayisiyla gorevlendirme halinde, U¢
ulkenin de is kanunlarinin hikumleri uygulanabilmektedir: taraflarca secilen Cin
kanunu, duzenli ¢alisilan Ulkenin objektif kanunu olan Polonya kanunu ve gecici
olarak calisilan yer olan Belgika’nin kanunu. Fakat gegici olarak caligilan yerin
hukdmleri yalnizca kisithi bir bicimde yorumlanmasi gereken baskin ve zorunlu
hakimler olduklarinda uygulanabilir. Bu hikumler ilgili Ulke tarafindan politik, sosyal
veya ekonomik yapi gibi kamu ¢ikarlarinin muhafaza edilmesi icin énemli gorilen,
aksi halde bu s6zlesmeye ve Tuzuge uygulanabilen kanuna bakmaksizin kapsami
altina aldiklari her tlrli durum igin gecerli olan hukumler olup, onlarla ilgilendirilmeleri
durumunda uygulanabilir hale gelirler.
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The first important correction mechanism is that the worker may, even if the
applicable labour law was chosen by the parties, never lose the protection of these
provisions that cannot be derogated from by agreement of the legislation that applies
to him in the absence of choice, which is place of normal employment. So, the free
choice for a legal system of a particular country by the parties does not prevent
certain provisions of a different legal system from being applicable, by which free
choice would become limited. However, the application of this other legal system is
subject to two conditions: on the one hand, the provision of this law must better
protect the worker, and on the other hand, these provisions must be of mandatory
law. To a certain extent, these provisions institute a sort of minimum protection.
However, we limit ourselves to mention here that the interpretation of this rule, and
not at least what are mandatory provisions and the comparison that has to be made
between the system of the chosen law and that of the objective applicable law in
order to find out that the provisions of the latter offer more protection, pose many
guestions.

Imagine the following case. A Polish national is normally working for his employer in
Poland. This employer is, however, a Chinese multinational, for which reason the
employer decided that all his employees would be subject to Chinese labour law.
However, notwithstanding this choice for Chinese law, the Polish worker could
always rely on the more favourable mandatory provisions of the country of normal
employment, which is Poland .

In addition, the regulation also provides for another limitation of the free choice, ie
that nothing will restrict the application of the overriding mandatory provisions of the
law of the forum. According to this provision, effect may be given to the overriding
mandatory provisions of the law of the country, where the obligation arising from the
contract, has to be performed, in so far as those overriding mandatory provisions
render the performance of the contract unlawful. This is an extremely important
priority rule, which allows the provisions of a third party country to apply to a foreign
labour relationship. These provisions are therefore applicable, independently of the
law that applies to the contract, whether that arises from the free choice of the parties
or is determined by objective rules of international private law. In the above
mentioned example, we now imagine that the Polish worker would have to perform
temporary activities for his Chinese employer in Belgium. This last provision and
safety mechanisms allow Belgium to apply some of its provisions of its labour law to
the Polish worker. So in case of a posting situation, the labour law provisions of three
countries may apply to the case: ie Chinese law as chosen by the parties, Polish law
as the objective law of the country of normal employment and Belgian law as the
country of temporary employment. However, the provisions of the country of
temporary employment may only apply when these provisions are overriding
mandatory provisions which have to be interpreted in a restricted way. It are
provisions, the respect of which is regarded as crucial by the country for
safeguarding its public interest, such as its political, social or economic organisation,
to such an extent that they are applicable to any situation falling within their scope,
irrespective of the law otherwise applicable to the contract and to this regulation.
From the moment we are dealing with such provisions, they apply.
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Fakat s6z konusu hukumlerin kisith bir sekilde yorumlanmasi 6nemli sorunlara yol
acmistir. Elbette bu, is hukukunun butiin hukumlerinin ayni 6zelliklere sahip oldugu
anlamina gelmemektedir. Bireysel is hukuku buyuk olgude isginin bireysel ¢ikarinin
korunmasi ile sinirhyken, baskin ve zorunlu hukimler kamunun genel gikarlarini
gozetirler. Bu tartisma 96/71 sayili Gorevlendirme Direktifinin kabul edilmesinin temel
nedenlerinden de biridir.

96/71 sayili Gorevlendirme Direktifi

Hukumlerin baskin ve zorunlu olarak nitelendiriimesi ve Uye devletler arasinda bu
nitelendirmeye iligskin karsilasilan farkliliklar endiseye yol agmistir. Zira igverenleri igin
bagka bir Gye devlette gecici olarak galisan kisiler icin uygulanabilir olan hukimlerle
iligkin bir aynilik s6z konusu degildi.

Gegcici olarak bir Uye devlette galisan yabanci isgilerin yasal konumlarina iligskin soru,
hizmetlerin serbest dolagsimi acgisindan ele alinmasi gereken bir sorudur. Aslinda
Adalet Divani, isverenlerinin kullandigi hizmetlerin serbest dolagimi hakki
kapsaminda yurtdisina giden isgilerin is hukukundaki konumlarinin igveren tarafindan
saglanan hizmetlerden taredigini ve iscilerin kendilerine ait bagimsiz bir hak
olmadigini vurgulamigtir (C-113/89 sayili Rush Portuguesa Davasi; C-43/93 sayili
Vander Elst Davasi). Bu yaklagsimin hukuki sonugclari ise gok daha derine inmektedir.
Aslinda iscilerin serbest dolagimina iligskin hikimlere gore, iscilerin serbest dolagimi
hakkindan faydalanan calisanlar istihdam, édeme veya c¢alisma kosullari ile ilgili
olarak uyruklarindan 6turd o devletin vatandasi olan kisilerin goérdigu muameleden
farkli bir muameleye tabi tutulamazlar. Cinki ev sahibi devlette gecici ve gegici
olmayan isgciler arasinda yasal konum farkhhgr kabul edilemez. Bu 1612/68 sayili
Tuzukte de teyit edilmigtir.

Diger yandan igverenlerin kullandigi hizmetlerin serbest dolasimi hakki ¢gergevesinde
bagka Ulkelere ¢alismaya giden isciler de s6z konusudur. Divana gore bu isgilerin ev
sahibi devletin yerel is piyasasina girip orada is aramak gibi bir niyetleri
bulunmamaktadir ve isveren icin sagladiklari hizmet sona erdigi anda kalici olarak
cahstiklari Ulkelere geri donerler. Goérevilendirilen isgilerin yerel isgilerin konumuna
gelmesi gibi bir durum s6z konusu olmadigindan ve bu isciler farkli durumlarda
oldugundan galisma kosullarina iligkin tamamen esit olan muamele dahi hizmetlerin
serbest dolasimina iligkin bir eksiklik olarak dusunulmelidir. Hizmetlerin serbest
dolasimi ve AB hukuku, is mevzuatina iliskin uluslararasi 06zel hukukun
uygulanmasini 6nlemez. Dolayisiyla ev sahibi devlet bu gegici isgilere mevzuatinin
bir kismini uygulayabilir. Fakat bu onlara is mevzuatlarinin hukimlerinin tamamini
dogrudan uygulanabilir kilma 6zgurligund vermez. Esasen hizmetlerin serbest
dolasimi bir igverenin tum Uye devletlere gidip hizmet sunma hakkina sahip oldugu
anlamina gelmez ve prensipte bu hizmet saglayicilarinin merkez ofislerinin
bulundugu devletin hukimlerine uygun olarak yapilmalidir.
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This limited interpretation of these provisions, however, caused considerable
problems. It certainly does not imply that all provisions of labour law are of such a
nature. Indeed, individual labour law is mostly limited to the protection of the
individual interest of the worker, whereas for being of an overriding mandatory nature
they have to be in the public interest. This discussion is also one of the main reasons
why the Posting Directive 96/71 was adopted.

Posting directive 96/71

The qualification of provisions as being of an overriding mandatory nature and the
differences encountered in this qualification between the Member States caused
concerned as there was no uniformity regarding the provisions that might be declared
applicable to employees who were temporarily working for their employer in another
Member State.

The question of the legal position of foreign workers temporarily employed in a
Member State is a question which must be answered from the point of view of the
free movement of services. Indeed, the Court of Justice has always stressed that the
labour law position of workers who moved abroad in the context of the free
movement of services of their employer is a derivative of these services provided by
an employer and not an independent right for the workers themselves (Case C-
113/89, Rush Portuguesa; Case C-43/93, Vander Elst). The legal consequences of
this approach are far-reaching. Indeed, on the one hand, according to the provisions
on the free movement of workers, employees who make use of the right of free
movement of workers, may not be treated differently from national workers with
regard to their employment or their pay or working conditions, because of their
nationality. Therefore, a difference in legal position between temporary workers and
non-temporary workers in the hosting state, is not acceptable. This is also confirmed
in Regulation 1612/68.

On the other hand, we have workers who go to work in another country within the
framework of the free movement of service of their employer. According to the Court,
these workers do not have the intention to have access to the local labour market of
the host country and to look for a job there, but will return to the country of permanent
employment from the moment the service is provided for his employer. As posted
workers are not to be assimilated to local workers and are in a different situation, fully
equal treatment as regards working conditions must even be considered as a
negation of the free movement of services. This free movement of services and EU
law does not prevent international private law regarding labour legislation from being
further applied. So, the host state may apply some of its legislation to these
temporary workers. However, this does not mean that they have a general freedom
to declare all the provisions of their labour legislation automatically applicable. As a
matter of fact, the freedom of services implies that an employer has the freedom to
go and to provide services in all Member States and this in principle in accordance
with the provisions of the state in which such service providers have their head office.
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Hizmetlerin serbest dolasiminin kolaylastiriimasi igin, asgari diuzeyde koruma elde
etmek amaciyla Birlik duzeyinde baskin ve zorunlu hukumlere iligkin bir ¢ekirdek
mevzuat olusturulmasi gerekli gorulmustar. Bu mevzuat hizmetin verildigi Uye
devletin sinirlari dahilinde gegici is yapmak icin galisanlarini gorevlendiren igverenin
ev sahibi devlette uymasi gereken kurallari igermektedir. Sosyal hukukun 7 alaniyla
ilgili bu ¢ekirdek mevzuata iliskin 96/71 sayili Direktif Gye devletlerin, o Ulkede gegici
olarak galisan isgiler igin is mevzuatlarinin bazi hiukamlerini uygulamayi zorunlu
kilmistir. Bu hikimler, 593/2008 sayili Tuzlk kapsaminda da anlasildigi sekliyle
baskin ve zorunlu niteliktedir.

Bahsi gecgen yedi alan sunlardan olugmaktadir:

1) Azami galisma sureleri ve asgari dinlenme sureleri;

2) Asgari Ucretli yillik izinler;

3) Fazla mesai oranlari da dahil olmak Uzere asgari 6deme oranlari. Bu nokta
tamamlayici mesleki emeklilik programlari igcin uygulanmaz;

4) lIsci kiralama kosullari, dzellikle gegici istihdam birolari araciigiyla kiralanan
isciler;

5) s yerinde saglik, glvenlik ve hijyen;

6) Gebe kadinlarin veya yeni dogum yapmis olan kadinlarin, ¢ocuklarin ve
genglerin istihdamina iliskin koruyucu onlemler;

7) Erkekler ve kadinlar arasinda esit muamele edilmesine ve ayrimcilik yapmamaya
dair diger hukumler.

Ayni sekilde Direktif is so6zlesmesi Uzerinde uygulanabilir olan hukuku da
degistirmemekte, fakat s6zlesmeye uygulanan kanundan bagimsiz olarak ev sahibi
devletteki gorevlendirme suresi boyunca dikkate alinmasi gereken bazi zorunlu
hikUmleri igermektedir. Daha 6nce vermis oldugumuz 6rnekteki Polonyali iscilere
isverenleri tarafindan 6deme yapilmasi gerekmekte olup, 6rnedin Belgika’da gecerli
asgari ucret 6denmeli ve bu kigilerin Belgika kanunlarinda dngorilen azami ¢alisma
suresinden daha uzun caligstinilmamasi gerekmektedir. Bu alanlarin her ikisi de
Gorevlendirme Direktifi altinda ¢ekirdek hikum olarak gecger. Ev sahibi devletin bu
hikimleri, mevzuata oldugu kadar uygulanan ve genel olarak ev sahibi devletteki
benzeri tum igletmelerde uygulanabilir olan toplu is sdzlesmeleri ile de ilgilidir.

Gorevlendirme Direktifi yalnizca goreviendirme hallerinde ve goérevlendiriimis olan
isciler icin gecerlidir. Ana kosul gorevlendirme sirasinda ve goreviendirme boyunca
isletme ile gorevlendirilen calisan arasinda bir iligkinin var olmasidir. Fakat
gorevlendirme Direktifinde belirlenmis olan bu durumlar yakindan baglantili olan
sirketler arasinda grup i¢i gorevlendirme ve tamamen birbirinden bagimsiz olan
sirketler arasinda yapilan gérevlendirme de dahil olmak Uzere gesitli durumlara iligkin
olabilir. Bununla birlikte Goérevlendirme Direktifi kendi hesabina galisan kisiler igin
gecerli degildir. Bu nedenle kendi hesabina galismanin genelde daha c¢ekici oldugu
kabul edilmektedir.
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It is exactly in order to facilitate this free movement of services that it was considered
necessary and opportune to draw up a hard core of overriding mandatory provisions
at community level for minimum protection, which must be honoured in the host
country by employers who make employees available for the purpose of undertaking
temporary work in the territory of the Member State where the service is being
provided. With this hard core of seven domains of social law, Directive 96/71 imposes
an obligation on the Member States to impose a number of provisions of their labour
legislation to workers who are temporarily working in that country. These provisions
are of an overriding mandatory nature as understood under Regulation 593/2008.

These seven domains are:

1) maximum work periods and minimum rest periods;

2) minimum paid annual holidays;

3) the minimum rates of pay, including overtime rates. This point does not apply to
supplementary occupational retirement pension schemes;

4) the conditions of hiring out of workers, in particular the supply of workers by
temporary employment undertakings;

5) health safety and hygiene at work;

6) protective measures with regard to the terms and conditions of employment of
pregnant women or women who have recently given birth, of children and of
young people;

7) equality of treatment between men and women and other provisions on non-
discrimination.

As such, this directive does not change the law applicable to the employment
contract, but only lays down a number of mandatory provisions that must be taken
into account during the period of posting in the host country, regardless of the law
that applies to the employment. In our given example, these Polish workers have to
be paid by their employer, eg the Belgian minimum wages, and may not work longer
than the maximum working period foreseen under Belgian law. Both of these
domains are mentioned as a hard core provision under the Posting Directive. These
provisions of the hosting country relate to the legislation as well as to provisions
provided for in collective labour agreements, at least if these collective labour
agreements are basically of a universal application and generally applicable to all
similar undertakings in the host country.

The Posting Directive only applies to situations of posting and to posted workers. The
main condition is that at the time of posting and throughout the duration of posting, a
relationship exists between the undertaking and the posted employee. The forms as
specified in the posting directive, however, relate to a wide range of situations,
including intra-group postings between closely connected companies, as well as
posting to totally independent companies. The Posting Directive does, however, not
apply to self-employed people. This is also the reason why it is often considered to
be attractive to be a self-employed person.
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Onemli sorulardan biri de bu temel hiikiimlerin ne élgliide Uye devletlerin ek koruma
uygulamasina musaade edecek asgari kosullar ve yabanci hizmet saglayicilarina
uygulanan diger yuksek istihdam kosullarini igerdigidir. Bagka bir deyisle bu Direktifin
sinirlayici bir bicimde mi yorumlanmasi gerekmektedir? Ornegin, bir Gye devlet is
kanununu tumuyle uygulanabilir olarak ilan edebilir mi? Adalet Divani, bu hukimlerin
kamu c¢ikarina olmasi gerektigi hallerde oldukga kisitli bir yorumlamada bulunulmasi
gerektigini acik bir bicimde ortaya koymustur (C-319/06 sayili Komisyon -
Liksemburg Davasi). Belirli bir dnlemin Avrupa hukukunca tanimlanan kamu ¢ikari
kavramina uygun olup olmadiginin kararini Avrupa adalet Divani verebilmektedir. Bu
terime verilen kisith Avrupa tanimi, Gye devletlerin bahsi gegen 7 alan diginda kalan
diger hukumlerin de vyabanci hizmet saglayicilarina uygulanabilir oldugunu
kanitlamalarini imkansiz hale getirmigtir.

Direktifin baska bir hikmune gore istihdam usul ve kosullari, is¢giler agisindan daha
avantajli olan kosullarin uygulanmasi éninde engel teskil edemez. Bu hiukim temel
meseleler igin sosyal koruma duzeyinin iyilegtiriimesini saglamakta ve ayrimcilik
icermedigi sUrece ev sahibi devlete se¢gme sansi sunmakta midir? Ancak Divan
sinirlayici bir yorum getirmeyi se¢migtir. Bu yoruma gore hukim, hizmetlerin
tedarikinin asgari koruma igin zorunlu olan kurallarin étesine gecgen istihdam usul ve
kosullarinin gozetilmesine bagli olmasina musaade etmez. Dolayisiyla duzey, bu
isciler menge Uye devletteki kanun veya toplu is sozlesmeleri geregince daha
avantajli istihdam sartlarina ve kosullarina sahip degillerse ev sahibi Ulkede
saglananlar ile kisith tutulur (C-341/05 sayili Laval Davasi ve C-346/06 sayili Riiffert
Davasi). Yani ilgili iscilerin daha ylksek dizeyde bir korumadan yararlanabilmeleri
icin ya menge Ulkelerindeki daha avantajli hUkimlere basvurmalari gerekmekte, ya
da hizmet saglayicisinin ev sahibi Ulkede daha avantajli toplu is so6zlesmelerine
gonulli  olarak taraf olmasi gerekmektedir. Dolayisiyla ev sahibi Ulkede
gorevilendiriimis isgiye saglanmasi gereken koruma duzeyi prensipte yedi temel
hakidm ile sinirl olmaktadir.

Son olarak, ev sahibi Ulkede gorevilendirilmis isciler tarafindan uyulmasi gereken bu
istihdam kosullarinin uygulamada pek ¢ok zorluga yol agtigina deginmek istiyoruz.
Kontrol edici bir role sahip olmalarinin yani sira ev sahibi devletin yetkili mercileriyle
gonderici devletin yetkili mercileri arasinda yakin igbirligi gerekli olup, bu D Direktifle
geceklestirilen idari uyum ve isbirligi en karmasik konulardan biri olarak kabul
edilmektedir.
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An important question is to what extent this hard core provision now only lists
minimum conditions, allowing the Member States to impose additional protection and
other higher employment conditions on foreign service providers? Or must this
directive be interpreted restrictively? May a Member State eg declare all its labour
law applicable? The Court of Justice made clear that a rather limited interpretation
must be followed, whereby these provisions have to be of a public interest (Case C-
319/06, Commission v. Luxembourg). It will be up to the European Court of Justice to
pronounce judgements on whether a particular measure complies with this European
law term of public interest. The European restricted interpretation that has to be given
to this term makes it almost an impossible task for Member States to prove that other
provisions, than the 7 explicitly mentioned hard core domains, can be imposed on
foreign service providers.

According to another provision of the Directive, the employment terms and conditions
may not constitute an impediment to the application of employment terms and
conditions that are more favourable for workers. Does this provision allow to improve
the level of social protection for the hard core matters and does it give a choice to the
host state as long as it does not discriminate? However, the Court has chosen a
restrictive interpretation according to which this provision does not allow to make the
provisions of services conditional to the observance of terms and conditions of
employment which goes beyond the mandatory rules for minimum protection. The
level is therefore limited to what is provided for in the host state, unless these
workers enjoy more favourable terms and conditions of employment pursuant to the
law or the collective labour agreements (CLA'S) in the Member State of origin (Case
C-341/05, Laval; Case C-346/06, Riuiffert). So, in order that the workers concerned
can enjoy a greater level of protection, they must revert either to more favourable
provisions in their country of origin, or the service provider must voluntary affiliate
himself to more favourable collective labour agreements in the host country. So, the
level of protection that must be guaranteed for posted workers in the host country will
in principle be limited to that of the seven hard core provisions.

As a last remark, we also want to mention that in practice compliance with these
employment conditions by posted workers in the host state, leads to many practical
difficulties, not the least in controlling it and asks for a close collaboration between
the authorities of the host state and the authorities in the sending state. The
administrative collaboration and cooperation that follows out of this directive is
considered to be the most complicated issue.
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B. Istihdam sartlari: 91/533 sayili Direktif

91/533 sayili Direktif igverenin c¢alisanlarini c¢alisma kosullari ile ilgili olarak
bilgilendirme yikimliligi hakkindadir. isverenin her bir calisana is sdzlesmesinin
farkll gerekli unsurlari veya is iligkileri ile ilgili bilgi vermesi gerekmektedir. Isgilerin
temel Sosyal Haklarina iligskin Topluluk Sartrnda belirlenmis olan yukimlulige gore
her isginin kendisi i¢in gecerli olan istihdam kosullarinin farkinda olmasi gerekmekte
olup, bu Direktif calisma kosullarina iliskin bilgi saglamayla ilgili farkh ulusal hukuki
duzenlemeleri belirli dlgiide uyumlastirmaktadir. Direktifin hedefleri iki agamalidir: Bir
yandan g¢aliganlara ig iligkileriyle ilgili belirli dizeyde bir agiklik ve guven saglanarak is
gucunun yasam ve calisma kosullar iyilestiriimesi hedeflenirken, diger yandan da
calisanin farkindalik dizeyi ve is iligkilerinin ayrintilari ile ilgili olarak rejimleri
farkhliklar gosteren Uye devletlerin, istihdam mevzuatlarinda belirli bir 6lgide yakinhk
tesis edilmesi hedeflenmektedir.

Is sdzlesmesinin ana kosullari ile ilgili olarak ¢aligsana verilmesi gereken bilgiye iliskin
ortak gereklilikler belirlenmigtir. Bir is sOzlesmesinin veya ig iliskisinin olustugu andan
itibaren, kismi veya tam zamanli, sabit sureli veya belirsiz sireli olmasi fark
etmeksizin igverenin galisanlarini s6zlesmenin veya ig iligkisinin gerekli yonleriyle ilgili
bilgilendirmesi gerekmektedir. Direktifte calisanin akit taraflarin tanimlari, isin yeri,
baslangi¢ tarihi, yapilacak olan igin tanimi, s6zlesmenin suresi, ¢alisanin galisma
suresi, Ucretlendirme diuzeyi ve 6deme unsurlari, sézlesmenin feshi halinde isverenin
ve galisanin uymasi gereken ihbar suresi konularinda bilgilendirilirken kullanilacak
unsurlara iligkin agik bir liste yer almaktadir. Direktif ayrica baska bir ulke
vatandashgina gecen Kisiler icin de 6zel kurallara yer vermektedir. Bu bilgilerin bir
kismi s6zlesmenin bagslangi¢ tarihinden itibaren en fazla iki ay iginde ilgili kanunlara,
tlziklere veya toplu sézlesmelere atifta bulunarak da saglanabilecedi icin tim bu
bilgilerin kontratta ayrintili bir bicimde yer almasi gerekmemektedir.

Calisana verilen bilginin baglayici bir dederi vardir. Adalet Divanina goére (C-253/96
sayili Kampelmann Davasi) ulusal mahkemeler ispat kulfetine iligskin ulusal kurallarini
bu Direktifin amaci kapsaminda uygulamak ve yorumlamakla sorumludurlar. Bu
nedenden o6turu igveren tarafindan galisana yapilan bildirimin is sd6zlesmesinin veya
is iligkilerinin gerekli yonleriyle ilgili kanit gorevi gorecek baglayici bir agirhgi
bulunmahdir. i¢ hukukun igveren tarafindan verilen veya isverene verilen diger
benzeri belgelere verdigi dogruluk payinin aynisi isveren tarafindan yapilan bildirim
icin de varsayiimahdir.

Yani, verilen bilgi dogru olmasa bile, igverenin bu bilginin yanlighgini gosteren veya
yanlis kabul edilmesi gerektigini gdsteren kanitlar sunma olasiigi goz ardi
edilmeksizin galisanlar bu bildirimde gecen bilgileri kullanabilir durumda olmalidirlar.
Sonug olarak isveren tarafindan itiraz edilebilir nitelikte bir dogruluk varsayimi s6z
konusu olmaktadir.
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B. Terms of employment: Dir. 91/533

Directive 91/533 deals with the obligation of the employer to inform the employees on
their working conditions. Employers are obliged to provide each employee with
several essential elements of his contract of employment or his employment
relationship. Following the obligation written down in the Community Charter on the
Fundamental Social Rights of Workers that each worker should be aware of the
conditions of employment that apply to him, this directive harmonises to a certain
extent the diverse national laws on the provision of information about working
conditions. The objectives of the directive are twofold: on the one hand, to improve
the living and working conditions of the labour force, by providing the employees with
a degree of certainty and security as to their terms of employment relationship and
secondly, to achieve a degree of convergence in the employment legislation of the
Member States, whose employment regimes were widely divergent on the issue of
the required level of awareness of the employee and the precise details of his
employment relationship.

Common requirements are set with respect to the information that should be provided
to the employee on the main terms of their contract of employment. From the
moment a contract of employment or an employment relationship exists, whether it is
part-time or temporary employment, fixed term or indefinite duration, the employer is
obliged to notify the employees of the essential aspects of the contract or
employment relationship. A whole, although non-exhaustive, list of information, is
provided for in the Directive according to which the employee must be informed of
information dealing with the identity of the parties in the contract, the place of work,
the date of commencement, the description of the work to be carried out, the duration
of the contract, the working time for the employee, the level of remuneration and the
elements of pay, the length of the period of notice to be respected by the employer
and the employee in case of termination of the employment contract. The directive
also foresees special rules for expatriate employees. It is not required that all this
information is explained in detail in the contract as some of this information may also
be given by way of reference to relevant laws and regulation or collective
agreements, no later than two months after commencement of the employment.

The information given to the employee has a probative value. According to the Court
of Justice (Case C-253/96, Kampelmann), the national courts have to apply and to
interpret their national rules on the burden of proof in the light of the purpose of this
directive. It is in this respect that the notification as given by the employer to the
employee must have such evidential weight as to allow it to serve as factual proof of
the essential aspects of the contract of employment or employment relationship. It is
for that reason that the notification as given by the employer has to enjoy the same
presumption as to its correctness as would domestic law attach to any similar
document drawn by the employer and communicated to the employee.

So, even if the information given would be inaccurate, employees must be able to
use the information contained in this notification, without, however, excluding the
possibility for the employer to bring evidence to the contrary by showing that the
information was either inherently incorrect or has been shown to be so in fact.
Consequently, there is a presumption of correctness, which can, however, be
challenged by the employer.
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C. Ebeveyn izni: 96/34 sayih Direktif

Ebeveyn izni Direktifi, sosyal taraflarin inisiyatif kullanarak 6zel ve toplu mevzuat
olusturma yoéntemiyle kabul ettikleri ilk AB aracidir. Direktifin iki hedefi vardir.
Oncelikle erkeklere ve kadinlara (iscilere) belirli bir yasa erisene kadar, sekiz yila
kadar en az Ug¢ ay boyunca ¢ocuklarina bakabilmeleri i¢in ebeveyn izni verilir. Bu sure
uye devletler veya sosyal taraflarca belirlenir. Ebeveyn izninin ayrintilarini, yani tam
zamanli mi yoksa kismi zamanli mi olacagini, asgari bir ¢calisma suresine (bir yili
asamaz) tabi olup olmadigini, erisim kosullarini, ebeveyn izninin igveren tarafindan
ertelenebilecedi durumlari, is¢i tarafindan isverene bildirimde bulunulmasi konusunda
bir ihbar suresi olup olmadigini ve bunun gibi unsurlari Uye devletler kendileri
belirlemektedir. Bunun yani sira ebeveyn izninin sosyal guvenlik agisindan yol actigi
sonuglar da Uye devletin takdirine birakilir. Direktif Uye devletleri ebeveyn izni
suresince saglik yardimi ve aile yardimi gibi sosyal guvenlik yardimi haklarinin
korunmasi konusunda tesvik ederek bu konuyu vurguluyor olsa da, Direktif bu
konuda Uye devletlere herhangi bir yikimlilik dayatmamaktadir. ikinci olarak
ebeveyn izni Direktifi iscilere, hastalik veya kaza sonucu ortaya ¢ikan ve isginin ailevi
nedenlerden 6turd mevcudiyetini zaruri kilan zorunlu nedenlere dayanarak izin alma
hakki tanimaktadir.

D. Gebe igcilerin korunmasi: 92/85 sayili Direktif

Isyeri sagligi ve glvenligi gergevesinde kabul edilen bu Direktifin gebe kadinlari, yeni
dogum yapmis kadinlari ve emziren kadinlarin saglik ve glvenliklerini koruma hedefi
vardir. Bu is¢i grubunun hassas durumlarindan o6turt 6zel 6nlemlerin alinmasi
gerekmektedir. Direktif gebe isci, isverenini ulusal kurallar ve uygulamalara uygun
olarak gebeligi ile ilgili olarak bilgilendirdigi andan itibaren uygulanmaktadir.

Gebe kadinlarin cesitli haklari vardir. Oncelikle iscilerin dogumdan 6nce veya sonra
en az 14 hafta sireli analik izni haklari s6z konusudur. iki haftalik izin kullanmak ise
zorunludur. Analik izni suresince ¢alisma ile baglantili tUm haklar korunmakta olup,
iscilere hastalik ddemesine esdeder gelir temin edecek ulusal mevzuat tarafindan
belirlenmis olan olasi tavan degerlere tabi ve yeterli dizeyde bir dogum yardimi
o0denegi verilmelidir. Gebe isgiler gebelikleri sirasinda gece vardiyasinda g¢alismaya
zorlanamazlar. isci acisindan bir riskin bulunmasi halinde bu kisilere diger
faaliyetlerde c¢alisma olanagr sunulmalidir. Dolayisiyla gerekli hallerde c¢alisma
kosullarinin adapte edilmesi gerekmekte, eger baska bir segcenek sunulamazsa bu
iscilere izin verilmesi gerekmektedir.

24



C. Parental leave: Dir. 96/34

The parental leave Directive was the first EU instrument adopted by the social
partners under the special collective way of making legislation, ie through the right of
initiative of the social partners. The directive has two objectives. In the first place, it
entitles men and women, workers, to parental leave in order to enable them to take
care of the child and this for at least three months until a given age up to eight years,
and this to be defined by the Member States or by the social partners. It will be
further up to the Member States to fill in this right and in particular, to define whether
the parental leave can be granted on a full-time or part-time basis, whether it is
subject to a minimum period of employment which cannot exceed one year, the
conditions for access, the circumstances in which parental leave may be postponed
by an employer, whether a notice period should be given by the worker to the
employer, etc. In addition, the consequences for social security during parental leave
are also left to the discretion of each Member State. Although the directive
encourages and emphasises the Member States to provide for the maintenance of
entitlements to social security benefits as medical care provisions and family benefits
during the period of parental leave, the directive does not impose any obligation in
this respect on the Member States. Secondly, the parental leave directive gives
workers the right to time off on the grounds of force majeure for urgent family reasons
in case of sickness or accidents and making the immediate presence of the worker
indispensable.

D. Protection of pregnant workers: Dir. 92/85

This directive adopted within the framework of health and safety in the workplace,
has as objective to protect the health and safety of pregnant women and women who
have recently given birth or are breastfeeding. Due to the vulnerable position of this
group of workers, special measures have to be taken. The directive will apply from
the moment pregnant workers have informed their employer of their pregnancy in
accordance with national rules and practices.

Pregnant women are given several rights. In the first place, workers are entitled to a
continuous period of maternity leave of at least 14 weeks before or after confinement.
The leave of a period of two weeks is compulsory. During this period of maternity
leave, all rights connected with employment must be preserved. Workers must be
given a maternity allowance of a sufficient level to guarantee an income equivalent to
sickness pay, subject to any possible ceilings laid down by national legislation.
Pregnant workers may neither be obliged to perform night work during their
pregnancy. In case there is a risk for the worker, they must be offered the possibility
to undertake other activities. Their working conditions therefore have to be adopted if
necessary. If no alternative can be provided, they must be given leave from work.
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Gebe isciler, gebelikleriyle ilgili 6zel durumlar hari¢ gebelik ile baslayan ve analik
izninin sonuna kadar suren donem boyunca igten ¢ikartilamazlar. Bu 6zel koruma,
olasi bir isten ¢ikarmanin gebe isgiler, yeni dogum yapmis olan isgiler veya emziren
isciler Uzerinde yaratabilecegi fiziksel ve zihinsel etkilere karsi, 6zellikle de kirtaj
yaptirma riskine karsi olusturulmustur (C-109/00 sayili Tele Denmark Davasi). iscinin
is sOzlesmesinin  hazirlanmasi  sirasinda isvereni gebeligi  konusunda
bilgilendirmemesi isten c¢ikartiimaya karsi olusturulmus olan korumanin kapsami
disinda kalmaz. Bir igveren, kadin bir adayla sdzlesme imzalamaktan ¢ekiniyorsa ve
bunun nedeni gebe bir kadini ise almanin yol agacagi olumsuz etkiler, kamu mercileri
tarafindan belirlenmis olan calismaya uygun olmamaya iliskin kurallar ve igverenin
analik izni suresince karsilasacagi olasi mali kayipsa bu durum, istihdam, mesleki
egitim, terfi ve calisma kosullari alanlarinda erkekler ve kadinlar arasinda esit
muamele ilkesinin uygulanmasini ele alan 76/207 sayili Direktife aykiridir (177/88
saylili Dekker Davasi — yerini 2006/54 sayil degisiklik Direktifi almistir).

E. Geng isciler: 94/33 sayili Direktif

Bu Direktifle, calisan c¢ocuk ve ergenlerin saglik ve guvenliginin korunmasi
amaclanmaktadir. Ozellikle de gencler ekonomik sémiriiye kargi ve givenliklerine,
sagliklarina, fiziksel, ruhsal ya da sosyal gelisimlerine zarar verebilecek ve
egitimlerini tehlikeye atabilecek islerden korunmaya ¢alisiimaktadir. ilke olarak ulusal
yasalar gergevesinde okuldan ayrilabilme asgari yasinin altindaki ve her hallkarda
15 yasin altindaki genglerin caligmasi yasaktir.

Genglerin yaptiklari igler titiz bir sekilde duzenlenmeli ve yaslar ve gelisimlerine
uygun olmahdir. 15 yasin altindaki ¢ocuklarin ¢calismasi yasaktir. Genglerin tehlikeli
unsurlara, radyasyona, kaza riskine ve asirl sicak, gurulti ya da titresime maruz
kalacaklari, fiziksel ve psikolojik kapasitelerini asan islerde calismalari da yasaktir.
Ote yandan, cocuklarin kiltir, sanat, spor ya da reklamcilik faaliyetlerinin
gerceklestirildigi islerde calismalarina izin verilebilmekte, fakat bdyle durumlarda
yetkili merciden izin alinmasi gerekmektedir. Ancak gocuklarin okula katilimlarinin bu
tur faaliyetlerden olumsuz yonde etkilenmesine izin verilemez. Cocugun 13 yasindan
blyUk oldugu durumlarda, Gye devletler 6n izin gerekliligini ortadan kaldirabilir.

14 yasindan buyuk ¢ocuklarin da galisma/egditim programlarinda ve okula gitmelerine
engel teskil etmedigi sirece hafif agirliktaki islerde galismalarina izin verilmektedir.
Cocuklarin galisma saatleri bu Direktifle duzenlenmistir.
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Pregnant workers may neither be dismissed during the period commencing with the
pregnancy until the end of maternity leave, except in special circumstances not
connected with their pregnancy. This specific protection against dismissal was in
particular installed in view of the risk that a possible dismissal may impose for the
physical and mental state of pregnant workers, workers who have recently given birth
or those who are breastfeeding, including the particular serious risk that they may be
encouraged to have an abortion (Case C-109/00, Tele Denmark). The fact that the
worker did not inform the employer that she was pregnant when the contract of
employment was concluded, does not exclude the protection against dismissal. An
employer who refuses to enter into a contract of employment with a female
candidate, where such refusal is based on the possible adverse consequences for
him of employing a pregnant woman, owing the rules on unfitness for work adopted
by the public authorities and the possible financial loss, which an employer would
suffer for the duration of the maternity leave, acts in direct contravention of the
principle of equal treatment, embodied in the Directive 76/207 on the implementation
of the principle of equal treatment for men and women as regards access to
employment, vocational training and promotion and working conditions(Case C-
177/88, Dekker — now replaced by recast Directive 2006/54).

E. Young workers: Dir. 94/33

This directive aims to protect the health and safety of children and adolescents at
work. In particular, it wants to protect young persons against economic exploitation
and against any work likely to harm their safety, health or physical, mental, moral or
social development or to jeopardise their education. In principle employment of young
persons below the minimum compulsory school leaving age under national law and in
any event below the age of 15 years is prohibited.

Work undertaken by young people must be strictly regulated and must be adapted to
their age and development. Work by children, ie young persons less than 15 years, is
prohibited. Employment of young persons is also forbidden in case of occupation
which implies work that is beyond their physical or psychological capacity which
involves harmful exposures to dangerous agents or radiation or the risk of accidents
and the risk of health from extremes of temperature or noise of vibration. However,
children may be permitted to undertake work which involves performing cultural,
artistic, sporting or advertising activities, but permission or authorisation must be
given in each case by a competent authority. However, the attendance at school may
not be prejudiced by such activities. In case the children are over the age of 13 years,
Member States may dispend the requirement of prior authorisation.

Children over 14 years are also permitted to work in a work/training scheme and to

engage in light work, as long as it does not prejudice the attendance at school. The
working hours of children are further regulated by this directive.
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F. Yari Zamanli is: 97/81 sayili Direktif

Bu Direktif, Avrupa’daki sosyal taraflar arasinda varilan bir Antlagsmaya dayanan AB
araclarindan biridir. S6z konusu Direktifin hedefleri asagidaki gibidir:

Yari zamanli iggilere karsi ayrimciligi ortadan kaldirmak;

Yari zamanli islerin kalitesini artirmak;

Gonullulik temeline dayanan yari zamanli iglerin gelistiriimesini kolaylastirmak;
Calisma zamanlarinin esnek bir sekilde dlizenlenmesine katkida bulunmak.

Yari zamanl isgiler, normal ¢alisma saatleri ayni kurumda ya da benzer is yerlerinde
calisan tam zamanl ig¢ilerin normal ¢alisma saatlerinden daha az olan galisanlardir.
Adalet Divanr'na gore; “talep Uzerine ¢alisma” s6zlesmeleri yoluyla ¢alisan kisiler de
prensipte bu Direktifin uygulama alanina girebilirler (C-313/02 sayili Wippel Davasi).
Bu sebeple yari zamanl ¢alisan isciler, nesnel gerekcelere dayandiriimadikga,
sadece yari zamanli olarak c¢alistiklari icin tam zamanl igcilere kiyasla daha kotu
muamele goremezler. Antlasma ayni zamanda, Uye devletler ve sosyal taraflarin,
toplu sdzlesmelerde yer alan ve yari zamanli is firsatlarini sinirlandirabilen hikidmleri
ve hukuki veya idari engelleri belirleyip yeniden gobzden gegirmelerini, hatta
gerektiginde bu unsurlari ortadan kaldirmalarini gerektirmektedir.

Batin yarn zamanh ig sozlesmelerinin yetkili kuruma gonderilme gerekliligi ve
gonderilmedigi takdirde cezai islem uygulanmasi, yari zamanl is firsatlarini
sinirlandiran idari bir engeldir (C-55/07 ve C-56/07 sayili Michaeler, Subito ve
Volgger Davalart).

isverenler de, iscilerin tam zamanli islerden yari zamanli iglere gegme taleplerini ya
da yari zamanl iggilerin calisma saatlerini artirma isteklerini degerlendirerek, yari
zamanli igler konusunda cgaligsanlari bilgilendirerek ve yari zamanl islere erisimi
kolaylastirmak suretiyle yari zamanli ¢alismay! tesvik edebilirler. Yari zamanl
¢alismadan tam zamanli ¢alismaya gegisin reddi tek basina isten gikarma igin gecerli
bir sebep teskil edemez. Buna ek olarak, isverenler kariyer firsatlarini ve kariyer
hareketliliklerini gelistirmek adina yari zamanl isgilerin mesleki egitimlere erigimini
kolaylastirmalidir.
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F. Part-time work: Dir. 97/81

This directive is another example of an EU instrument, which was based on an
agreement reached between the European social partners. The objectives of this
directive are manifold:

- it wants to remove discrimination against part-time workers;

- it wants to improve the quality of part-time work;

- it wants to facilitate the development of part-time work on a voluntary basis;
- it wants to contribute to the flexible organisation of the working time.

Part-time workers are employees whose normal hours of work are less than the
normal working hours of full time workers engaged or employed in the same
establishment or engaged in the same similar types of employment. According to the
Court of Justice, also people working under a contract of "work on demand”, can in
principle fall under the field of application of this directive (Case C-313/02, Wippel),
Part-time workers may therefore not be treated less favourable than comparable full-
time workers, solely because they work part-time, unless the treatment is justified on
objective grounds. The agreement also requires Member States and social partners
to identify and review obstacles of a legal or administrative nature and provisions in
collective agreements which may limit opportunities for part-time work and where
appropriate, eliminate them.

The requirements to send a copy of every part-time employment contract to the
competent authority, and the fact that failure to comply with this leads to penalties, is
such an administrative obstacle that limits the opportunities for part-time work (Case
C-55/07 and C-56/07 Michaeler, Subito and Volgger).

Employers should also encourage part-time work by giving considerations to
requests by workers for transfers from full-time work to part-time work or by part-time
workers to increase their working time, by providing information on part-time work
opportunities and facilitating access to part-time work. A refusal to transfer from part-
time work to full-time work may not in itself constitute a valid reason for dismissal.
Employers should also facilitate access by part-time workers to vocational training to
enhance their career opportunities and career mobility.

29



G. Sabit sureli istihdam: 99/70 sayili Direktif

Bu Direktif Avrupa’daki sosyal taraflar tarafindan vyapilan bir Antlagsmaya
dayanmaktadir. Sabit sureli is sd6zlesmeleriyle ¢alisan isgiler bir yandan sabit sureli is
sozlesmeleri ve daimi ig sozlesmeleri arasindaki ayrimin ortadan kaldirilmasi, bir
yandan da devam eden sabit sureli is sdzlesmeleri ya da ig iligkilerinin kullanilarak
sabit sureli iscilerin kétiiye kullanilimasinin engellenmesi yoluyla korunmaktadirlar. is
s6zlesmesinin bitis tarihinin, belli bir tarihi doldurma, belli bir gérevi tamamlama ya da
0zel bir durumun yasanmasi gibi objektif kosullarla belirlendigi is s6zlesmeler
kapsaminda c¢alisan isciler, sabit sudreli isgilerdir. Nesnel bir sekilde
gerekgelendirilemedigi surece, sabit sureli isgiler devamli iscilere kiyasla daha kotu
muamele goremezler. Bu hukmun dogrudan etkisi vardir. Dolayisiyla bu hukamler
herkes igin baglayicidir.  (268/08 sayili Impact Davasi). Igverenler, devamli
pozisyonlara yerlesmelerini saglamak amaciyla, sabit sureli iscileri igletme
bunyesindeki bos pozisyonlardan haberdar etmelidirler. Bu bilgilendirme gerekliligi
batin ¢alisanlarin bos pozisyonlar konusunda bireysel olarak haberdar edilmesine
gerek kalmadan, genel duyuru yoluyla da yerine getirilebilmektedir.

Uye devletler, gerektiginde, art arda yapilan sabit siireli sozlesmelerden kaynaklanan
kotuye kullanmanin 6nune gecmek icin kendi hukuki sistemleri igerisinde Onlem
almak zorundadirlar. Bir Uye devlette bu tur bir kétiye kullanmayi dnlemek adina
hicbir yasal dnlem bulunmadiginda, Uye devletler asagidaki onlemlerden bir ya da
daha fazlasina bagvurmalidiriar:

- Sabit sdreli antlasmalarin  ya da is sodzlesmelerinin  yenilenmesini
gerekgelendirebilen tarafsiz nedenler;

- Art arda yapilan bu tar sabit sureli antlasmalarin ya da is s6zlesmelerinin azami
toplam suresi;

- Bu tur sabit sureli antlagsmalarin ya da is sd6zlesmelerinin kag kez yenilenebilecegi.

Ancak, bu son hukmun dogrudan higbir etkisi bulunmamaktadir (268/06 sayili Impact
Davasi). S6z konusu Direktif, art arda yapilan is so6zlesmelerinin ilgili s6zlesmeler
arasindaki zamanin 21 is gununU asmamasini gerektirecek bir gekilde
dizenlenmesini saglayan bir kosulun bulundugu bir ulusal yasa hukmunu disarida
birakmaktadir. Bu sekilde bir igverenin her sabit sureli is sd6zlesmesinin sonunda 21
¢alisma guni zaman gegmesine musaade etmesi, s0z konusu isginin ayni ig icin
harcadigi yil sayisina ve bu sozlesmelerin sinirh sureli degil, aksine sabit ve daimi
olan ihtiyaclari kapsamasina bakilmaksizin, bu tur birbirini izleyerek yapilan
sozlesmelerin daha istikrarli is sozlesmelerine donusmesinin Onune gegmek
acisindan vyeterli olacaktir. Bu durum, s6z konusu Direktifin, sabit sureli is
sozlesmelerinin kotuye kullaniimasina karsi iscilerin korunmasina yonelik temel amag
ve hedefine ters dusmektedir. Ancak, bu Direktif Uye devletlerin sabit sureli is
sozlesmelerini sonu olmayan is sdzlesmelerine donusturmesini gerektiren genel bir
yukumlalik getirmemekle birlikte, ulusal hukuk hali hazirda es deger onlemler
icermedigi takdirde yukarida listelenen Onlemlerden en az bir tanesinin etkili ve
baglayici bir sekilde benimsenmesini gerektirmektedir.
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G. Fixed-term employment: Dir. 99/70

Also this directive is based on an agreement concluded by the European social
partners. Workers on fixed-term contracts are offered protection by, on the one hand,
eliminating discrimination between fixed-term contracts and comparable permanent
work and, on the other hand, through the prevention of abuse of fixed-term workers
by the used of continuous fixed-term employment contracts or employment
relationships. A fixed-term worker is a worker who has an employment contract,
where the end of the employment contract is determined by objective conditions,
such as the reaching of a specific date, completing a specific task or the occurrence
of a specific event. Fixed-term workers may not be treated in a less favourable
manner than comparable permanent workers, unless such treatment can be
objectively justified. This clause has a direct effect, so every individual can rely on
these provisions (Case 268/06, Impact). Fixed-term workers must be informed by
their employers of available vacancies within the undertaking, in order to ensure that
they have an opportunity to secure permanent positions. This information
requirement may be satisfied by a general announcement without the need of an
individually informing of vacancies.

Member States are also obliged, when necessary within their legal systems, to take
measures in order to prevent abuse following the successive use of fixed-term
contracts. Where there are no legal measures in a Member State that prevents such
abuse, Member States must introduce one or more of the following measures:

- objective reasons justifying the renewal of fixed-term contracts or employment
relationships;

- the maximum total duration of such successive fixed-term contracts or
employment relationships;

- the permitted number of renewals of such contracts or relationships.

However, this last provision has no direct effect (Case 268/06, Impact). The directive
precludes a provision of national law under which one of the conditions governing the
existence of successive employment contracts is that there must be no more than 21
working days between the contracts concerned. It would then just be sufficient for an
employer to allow a period of just 21 working days to elapse at the end of each fixed-
term employment contract, in order automatically to thwart the conversion of the
successive contracts into a more stable employment relationship, irrespective of both
the number of years to which the worker concerned has been taken on for the same
job and the fact that those contracts cover needs which are not of limited duration,
but on the contrary are fixed and permanent. This would counteract the fundamental
objective and aim of the directive, which is the protection of workers against the
misuse of fixed-term employment contracts. However, the directive does not lay
down a general obligation on the Member States to provide for the conversion of
fixed-term employment contracts into contracts of indefinite duration, but it requires
effective and binding adoption of at least one of the measures listed above if national
law does not already include equivalent measures.
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Uye devletlerin kendi yasalarinin, art arda yapilan sabit siireli sézlesmelerin kotlye
kullanilmasi konusunda higbir etkili Onlem barindirmadigi ve gerektiginde
cezalandirma yapamadigi durumlarda, s6z konusu Direktif, kamu hukukunda
isverenin sabit ve daimi ihtiyacglarini karsilamak igin yapilan sabit sureli s6zlesmelerin
sonu olmayan bir sekilde birbirini takip ettigi is s6zlesmelerine donustigu ve bu
sebeple de kotuye kullanma halinin olugstugu ulusal yasalarin uygulanmasini
engellemektedir (C-212/04 sayili Adenelar Davasi).

H. Gegici istihdam: 2008/104 sayili Direktif

Bu Direktif, sosyal taraflar arasindaki anlasma basarisiz oldugunda ve Konsey’in bu
aracin daha fazla geligtiriimesini Ustlendigi durumlarda ornek tegkil etmektedir.
Direktifin temel amaci, gecici iscilerin yasal statileri acisindan Uye devletler
arasindaki farkhliklari azaltmak, onlara is veren kurum ve gonderildikleri igletme
acisindan ortak asgari standartlar belirlemek ve gegcici iscilerin belli is tUrlerinde
kullaniimasi konusundaki yasagi en aza indirmektir. Gegici istihdam burosuna bagli
olarak calisanlar ve buroya bagli ¢calismayanlar arasindaki ayrimi ortadan kaldirmak
ve ilk gunden itibaren 6deme, analik izni ve izin hakki agisindan daimi isgilerle esit
muamele gormelerini saglamak amacglanmaktadir. Bu gruplarin ayni temel galisma
kosullarina sahip olma hakki bulunmaktadir ve iscilerin istihdam burosu tarafindan
gonderildikleri igsletmede o igletmenin dogrudan kendisinin istihdam ettigi iscilerle ayni
kosullara sahip olarak, kantin, ¢ocuk bakimi, ulasim gibi hizmetlere erigimlerinin
saglanmasi gerekmektedir. Ayrica, istihdam burosu tarafindan goénderildikleri
isletmede bosalan pozisyonlar konusunda bilgilendirilmeleri gerekmektedir. Bu
bakimdan, gonderildikleri girketle is sOzlesmesi yapmalarini yasaklayan ibarelerin
yasaklanmasinin yani sira, gegici istihdam bdrolari s6z konusu sirkette ise
alinmalarini saglama gerekgesiyle iscilerden maddi bir karsilik bekleyemez.

I. Calisma saatleri: 2003/88 sayili Direktif

Calisma saatlerinin dizenlenmesi konusunu cesitli acilardan ele alan bu Direktif,
uzun yillardir yeniden dizenlenme surecinde olan oldukg¢a hassas bir Direktiftir. S6z
konusu Direktif, asgari yillik izin sUreleri, haftalik ve gunlik izinler, calisma saatleri
icerisinde verilen aralar, azami haftalik galisma sureleri ve gece ¢alismalari, vardiyali
calismalar ve calisma tur ve bigimlerine iligkin birgok konuyu ele alan ayrintili kurallar
icermektedir. Bu Direktif, iscgiler icin ¢alisma ortamlarinda gerekli saglik ve guvenlik
kosullarinin temin edilmesi amaciyla olusturulmustur.

isginin isverenin emrinde olup ulusal yasa ve galismalarla uyumlu olarak gdrev ya da
faaliyetlerini yerine getirdigi zamanlar, calisma zamanidir. Dolayisiyla, calisma
zamani sayllmayan butiin zamanlar dinlenme zamani olmaktadir.

SOz konusu Direktif, asagidaki istisnalar disinda prensipte herkese uygulanmaktadir:
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In so far as domestic law of a Member State does not include any other effective
measure to prevent and where relevant, punish the misuse of successive fixed